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August 24, 2020 
 
Ms. Katie Moore  
Consumer Protection Division 
Texas Department of State Health Services 
 8407 Wall Street, Austin, Texas 78754  
 
Sent via email to PHSCPS@dshs.texas.gov.  
 
Re: Comments on Chapter 265, Public Swimming Pools and Spa Rules 
 
Ms. Moore:  
 
These comments are being submitted on behalf of the Texas Apartment Association, a statewide trade association 
representing almost 12,000 members who own or manage more than 2.3 million rental housing units in Texas.   
 
We appreciate the amount of effort that has gone into redrafting these rules and the difficulty in regulating the 
wide variety and scope of public swimming pools in our state.  To that point, we appreciate that the rules have 
always recognized the unique circumstances related to operating Class C pools at apartment communities.   
 
Given the extensive and technical nature of many of the proposed changes to the rules and the disruption caused 
by the pandemic, we would encourage the Department to consider holding a stakeholder meeting to review the 
practical impact of these new rules before they are adopted.  We also hope that the Department will work with 
the regulated community to develop educational materials to help pool owners and operators understand the 
impact of the new rules.  While we understand that many of the changes in these rules will not impose new costs 
or duties on existing pool operators, to the extent that the rules do so – such as with new signs – we request that 
the Department consider a one-year period after the effective date to come into compliance.   
 
We have the following comments on the rules as published in the July 24, 2020 edition of the Texas Register.  
Proposed additions are italicized and in bold. Proposed deletions are struck through and bold. 
 
Clarifying the definitions of Renovation and Repair 
Under the proposed rules there are many requirements that must be met when a pool is renovated.  It is our 
understanding that these new requirements are not intended to be triggered when a pool operator does routine 
repairs, replaces like items, or performs periodic maintenance, such as resurfacing a pool.  Therefore, we would 
suggest clarifying that the definition of repair includes replacement of like items and pool resurfacing.  Likewise, 
we believe it would be helpful to explicitly state that the definition of renovation does not include resurfacing. We 
do not oppose the concept of requiring replacement of pool tiles to be following current rules when a pool is 
resurfaced.   
 
§265. 182.Definitions. 
(77) Renovation--To return a pool or spa that may still be operational and functional, but that is outdated or has 
faded, declined, or deteriorated, to its former or original state. This term includes remodeling or rehabilitating a 
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pool or spa.  Renovation does not include replacement of like items or maintenance, such as periodic pool 
resurfacing or re-plastering.   
 
(78) Repair--To mend or restore to working order or operating condition a pool or spa, or the related equipment 
or appurtenances that were broken, damaged, worn, defective, or malfunctioning.  Repair work may involve 
replacing like items or maintenance, such as periodic pool resurfacing or re-plastering.    
 
Definition of service animals/Prohibition against animals in pools  
Class C pools at apartment properties are subject to the Fair Housing Act (FHA), which contains a broader 
definition of assistance animal than that found in either Ch. 121 of the Texas Human Resources Code or under the 
Americans with Disabilities Act (ADA).1   
 
TAA suggests adding a definition of assistance animals to the rules and modifying the prohibition of animals in 
pool yards to allow assistance animals in accordance with the Fair Housing Act.  Regardless, we agree that animals 
should never be in the pool itself.       
(__) Assistance animal - an animal that works, provides assistance, or performs tasks for the benefit of a person 
with a disability, or that provides emotional support that alleviates one or more identified effects of a person’s 
disability. An assistance animal is not a pet.  
 
(86) Service animal or assistance animal--A canine that is specially trained or equipped to help a person with a 
disability and that is used by a person with a disability in accordance with the Texas Human Resources Code, 
Chapter 121. 
 
§265. 205.Operation and Management of Pools and Spas. 
(g) Domestic animals prohibited at pools and spas. Domestic animals and other pets shall not be allowed within a 
pool or spa enclosure area or in the pool or spa. Service animals or assistance animals shall be allowed on the 
deck and within the pool enclosure, but not in the pool. Pools and spas must comply with the provisions set forth 
in 28 CFR §36.302(c) (the Americans with Disabilities Act) concerning service animals and 24 CFR §100.204 (the 
Fair Housing Act) concerning assistance animals, as applicable. 
 
Use of Pool by Unsupervised Children  
TAA is deeply concerned about the removal of required sign language prohibiting swimming by children without 
adult supervision at pools where there is not a lifeguard required.  While we are mindful of Fair Housing Act 
provisions that prohibit familial discrimination, the Act recognizes that it is permissive to limit use of certain 
facilities by unsupervised children for safety reasons. While the lack of a rule does not prevent pool owners and 
operators from adopting their own policies, having the gravitas and consistency of a state rule helps re-enforce 
the seriousness of the need to make sure children who are unable to swim safely on their own are not left 
unsupervised. 
 
We propose either retaining the current signage rule or providing more direction to Class C pool users and 
operators.  For example, the Centers for Disease Control 2018 Model Aquatic Health Code provides that children 
under the age of 14 should not swim without adult supervision.2  A 2002 U.S. Housing and Urban Development 

 
1 https://archives.hud.gov/news/2013/servanimals_ntcfheo2013-01.pdf 

2 The 2018 CDC Model Aquatic Health Code https://www.cdc.gov/mahc/pdf/2018-MAHC-Code-Clean-
508.pdf “6.4.2.2.3.4 Unstaffed Aquatic Facilities without Lifeguards. … unstaffed AQUATIC 
FACILITIES shall also include signage messages covering: 1) No Lifeguard on Duty: Children under 14 
years of age must have adult supervision …” 

https://archives.hud.gov/news/2013/servanimals_ntcfheo2013-01.pdf
https://www.cdc.gov/mahc/pdf/2018-MAHC-Code-Clean-508.pdf
https://www.cdc.gov/mahc/pdf/2018-MAHC-Code-Clean-508.pdf


consent decree in a complaint over a property’s rules regarding swimming by unsupervised children provides that 
children under the age of 13 should not swim without adult supervision.3     
 
Written Instructions 
In §265. 183.Plans and Instructions. (c) Operational Instructions. §265.190. Circulation Systems for Pools and Spas. 
(0) Instructions and schematic, there are requirements for owners to receive ‘written’ copies of documents.   
 
We request that in these examples and anywhere else throughout the rules where similar requirements may exist 
that that such documentation shall be transmitted either via printed materials or in electronic form.   
 
Audible alarm and illumination for spa cutoff  
It is unclear to us why §265. 195.Electrical Requirements for Pools and Spas. (o) (4) requiring spas constructed or 
renovated on or after the effective date to have an audible alarm and continuous light that is activated when the 
shutoff switch is used and operates continuously until the alarm and light are manually deactivated is being added 
to the rules.  
 
TAA is concerned that requiring these alarms for spas at multifamily properties could be misused and very 
disruptive in a residential setting -- particularly at night.  We would request that spas at multifamily properties be 
exempted from this provision.  
 
Drinking Water at Apartment Pools  
The draft rules expand upon the requirement in the current rules for water fountains to be provided at pools built 
after 10/1/99 to require all pools, regardless of when built, to provide drinking water.    
 
We do not believe that older Class C pools at apartment communities should be retroactively required to provide 
drinking water.  While we appreciate the intent of this requirement, it creates a standard that may not be readily 
achievable for smaller, older apartment communities that may not have onsite staff or weekend staff that can 
make sure that coolers with water have been refilled. Apartment pools are near renter’s homes and the 
requirement is less important given that swimmers at private pools may bring food and beverages into the pool 
yard, if allowed under the pool operator’s rules.   
 
§265. 198.Pool or Spa Water Supply and Drinking Water for All Pools and Spas. 
(d) Drinking water provided.  Except as provided by subsection (4), at least one drinking water fountain or other 
source of drinking water such as bottled water, shall be provided and available for pool and spa users at all times 
the pool or spa is open for use. Glass containers shall not be allowed on a deck, in the pool or spa, or anywhere 
within the pool/spa enclosure. 
… 
(4) Class C pools located at apartments built before 10/1/99 are not required to provide water. 
 
Signs  
We suggest the following amendments to §265. 201.Safety Features for Pools and Spas. 
(j) Signs for pools. (While the requirements for spa signs under §265.208(f) Required Spa Signs are not as detailed 
as those in §265.201(j)(6), we believe similar changes should be made to the requirements for spa signs, where 
applicable.) 
 
(j) Signs for pools. 
(1) Signs shall be in the pool yard, securely mounted as applicable, and readily visible to the pool user. Signs shall 
be posted within the pool yard unless otherwise stated within this subchapter.  
 

 
3 https://www.justice.gov/crt/housing-and-civil-enforcement-cases-documents-179 
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Current rules do not require signs to be mounted within the pool yard – only that they be visible to the spa or pool 
user.  It is possible, for example, that a sign could be mounted on a building adjacent to the pool yard and still 
readily visible.  We believe that pool operators should continue to have this flexibility in the rules.  
 
(2) Sign panels shall be durable for the weather conditions and shall be resistant to damage from guests. The 
message surface shall be clean and smooth and shall readily accept paint or precut lettering adhesives. 
 
It is unclear how a sign can be “resistant to damage from guests.”  Virtually all signs are susceptible to graffiti or 
other vandalism.  Likewise, whether a sign is “clean” is a subjective standard.  We also do not believe there is a 
need to specify that a printed sign should be able to be painted or have precut adhesive letters added to it.     
 
(3) Pictograms should be included whenever possible. When pictograms are included on the signs, they shall 
always be accompanied by text indicating the same message. Pictograms shall be designed to illustrate one 
clear and specific meaning to all individuals. 
 
This is a vague standard that should be removed from the rules.  While TAA appreciates that pictograms can help 
non-English readers understand a sign, without clear guidance compliance can be difficult.  If it is the Department’s 
intent to require the use of pictograms for certain regulations, it should be explicitly specified in the rules. (similar 
to the requirements for the international no diving symbol.)     
 
(4) Theming or artwork applied to signs shall not invade the message panel. Signs shall have a distinct border. 
 
This requirement seems unnecessary.   
 
(6) Safety signs for pools constructed on or after the effective date of this subchapter or safety signs that are 
replaced at pools constructed prior to the effective date shall be in compliance with Figure 25 TAC §265.201(j)(6). 
 
The rule in unclear when signs at existing pools would have to comply with the new requirement. One reading is 
that signs at existing pools would not have to meet the new requirements until they are replaced.  TAA would 
support this interpretation.  Requiring property owners of existing pools to install literally thousands of new signs 
will require industry education and there may also be production shortages.  Properties that use higher quality 
custom signs will also face potential expenses and longer timeframes to get signs manufactured.  If it is the 
Department’s intent to require signs to be replaced once the new rules are effective, as noted earlier we 
respectfully request that existing pools have one year following the effective date to come into compliance.   
 
Figure 265.201(j)(6) Required Pool Signs. 
 

  

Required Pool Sign or Signs Letter and 
Symbol Size 

 “WARNING-NO LIFEGUARD ON DUTY” (Where no lifeguard 
required or provided.) 4 inches 

 “NO DIVING” and International no diving symbol (Where no 
lifeguard required or provided.) 4 inches 

 “IN CASE OF EMERGENCY, DIAL 911” 4 inches 
CHILDREN SHOULD NOT USE POOL WITHOUT ADULT 
SUPERVISION  
 
Precise Location of the Pool on or with the Emergency Phone 
(address, or directions, or GPS location, or building number, as 
appropriate) 

 
Minimum 2 
inches 
Minimum 1-inch 

Hours of Operation Minimum 1-inch 



Directions to and Location of Emergency Phone if Phone Not 
Visible in Pool Yard 

 Minimum 1 
inch 2 
inches 

Maximum User Load Limit Minimum 1 
inch2- 
inches 

 “NO PETS N-SERVICE ANIMALS PROHIBITED” Minimum 1 
inch2- 
inches 

 “DO NOT SWIM IF YOU ARE ILL WITH DIARRHEA OR HAVE 
HAD DIARRHEA WITHIN THE PAST 2 WEEKS;” 

Minimum 1 
inch2- 
inches 

 “CHANGING DIAPERS WITHIN 6 FEET OF THE POOL IS 
 PROHIBITED” 

Minimum 1 
2- inches 

 “GLASS ITEMS NOT ALLOWED IN THE POOL YARD” Minimum 2- 
inches 

 “EXTENDED BREATH HOLDING ACTIVITIES ARE DANGEROUS 
ACTIVITIES AND PROHIBITED” 

Minimum 1 
inch2- 
inches 

 
 
In addition to the prior comment about the language in the existing rules stating that children should not swim 
without adult supervision at pools that do not have lifeguards, TAA does not feel it is necessary to add additional 
required language regarding instructing people not to swim if they have had diarrhea within the past two weeks, 
changing of diapers or that swimmers should not hold their breath under water for extended time.   
 
If the Department feels it is necessary to increase the signage requirements, we suggest using more general 
language, such as “Do not swim if you are ill” or Dangerous Activities Prohibited” that conveys the same intent.   
We would also encourage the Department to allow language on signs that is substantially equivalent to the 
verbiage in the pool rules, rather than requiring signs to use exact wording.     
 
Finally if the department does adopt the additional signage requirements, we believe it is sufficient to require 
one-inch lettering (instead of two inch lettering) for the general rules regarding service animals, prohibiting 
swimming while ill, changing diapers, prohibiting glass items and prohibiting  extended breath-holding 
underwater.      
 
One practical concern that we have heard from some pool operators is that hours of operation, I would note that 
some operating hours may change throughout the swim season and an operator should be able to post more 
general operating times without having to change their signage. 
 
Emergency Communications   
We suggest the following changes to §265.201(m) Safety Features for Pools and Spas Emergency Summoning 
Device.  
 
(6) A cell phone that is mounted in the pool yard for public use and labeled as the emergency phone may be used 
if the cell phone is activated by a service provider. 
 
A cell phone used for emergency communications should be able to be mounted outside the pool yard - like other 
emergency communication devices.  This is important in case someone who is outside the pool yard observes an 
emergency and is unable to get into the pool yard because there is a locked gate.     
 
(7) A sign shall be posted above the emergency summoning device, whether it is a phone, emergency monitoring 
device, or alternative communication device with the precise location of the pool or spa such as an address, 



building number, GPS location, or other location identifying information in letters a minimum of 1-inch in 
height. 
 
We do not believe that it is necessary to require a sign indicating a pool’s precise location. Calls to 911 or 
emergency monitoring services will show the 911 operator the location of the phone.     
 
Pool Operator Certification  
Our understanding of current regulations is that it is up to local regulators to determine whether to require pool 
operator certification for Class C pools.  Proposed §265. 205.Operation and Management of Pools and Spas 
expands the requirement for pool operator certification to include all Class C pools.     
It is TAA’s position that requiring Class C pools to be maintained under the supervision and direction of a certified 
pool operator should continue to be a matter of local regulation rather than a state requirement.   
 
Water Testing  
Proposed §265.206. Water Quality at Pools and Spas subsections (k)(2) and (3) refer to water testing frequency at 
Class C pools.  If a pool has on-site staff, such as lifeguards, more frequent water testing is required under 
subsection (k)(2). 
   
A broad interpretation of on-site staff, such as lifeguards could be read as including all employees working on the 
premises of an apartment community.   
 
While an apartment community may have onsite staff such as a manager or maintenance person, that does not 
necessarily mean the staff is regularly at the pool or is tasked with doing water quality testing three times a day.  
We request that the definition of on-site staff be clarified to indicate staff that is primarily responsible for pool 
operations.  We believe Class C pools at apartment communities without lifeguards should be subject to are 
§265.206 (3) requiring testing once per day during normal business days. 
 
2) Class C pools and spas that have on-site staff primarily responsible for pool operations, such as lifeguards, shall 
be tested for disinfectant levels and pH a minimum of 3 times a day. If a system is used to automatically control 
disinfectant and pH, testing for disinfectant level and pH shall be made once a day and a reading of the automatic 
control device shall also be made. Cyanuric acid levels shall be measured once per week. 
 
(3) Class C pools and spas that do not have on-site staff primarily responsible for pool operations, such as 
lifeguards, shall be tested for disinfectant levels and pH a minimum of one time a day during normal business 
hours. If a system is used to control disinfectant and pH electronically, and the system has the ability to transmit 
the mV level, or free chlorine level and pH to the trained and certified operator once a day, sanitizer level and pH 
shall be measured once a week using a test kit. A reading of the automatic control device shall also be recorded. 
Cyanuric acid levels shall also be measured once per week. 
 
Thank you for your consideration. 
 
Sincerely, 

 
David Mintz 
Vice President of Government Affairs  
 
 


